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As New York businesses face unprecedented losses as the result of the COVID-19 pandemic and
the associated civil closure orders, many find themselves turning to their business interruption
insurance policies as a source of relief. However, they could be surprised to find that
coverage for the greatest business interruption New York has ever faced may be far from a
certainty.

The central issue, and one that carriers are already using as a basis to deny coverage, comes from
the standard requirement that the business interruption be the result of “direct physical loss of or
damage to” the affected property. Accordingly, billions of dollars in insurance will (or will not)
be available to New York businesses based on whether the coronavirus or the associated
civil orders constitute “direct physical loss of or damage to” a covered property. While the
language in individual insurance policies differs, and even minor variations in language can have
a significant impact on whether coverage is available, New Yorkers will undoubtedly face many
of the same legal challenges in seeking coverage.

Lessons from Hurricane Sandy

After New York’s last collective disaster, Hurricane Sandy, many businesses found themselves
unable to operate as a result of governmental orders and a shutdown of utilities. Business owners
filed claims seeking relief under their business interruption coverage, and many of these
cases ended up in litigation. Newman Myers Kreines Gross Harris, P.C. v. Great N. Ins. Co., 17
F. Supp. 3d 323, 329 (S.D.N.Y. 2014) was a prime example.

In Newman, the insured, a business that could not access its office solely as a result of
Con Edison’s decision to shut off electricity, argued that the phrase “direct physical loss or
damage” did not require actual structural damage to the covered premises, but rather that there
need only have been “an initial satisfactory state that was changed by some external
event into an unsatisfactory state.” Id. at 329. Based on this, the insured argued that the loss of
power constituted “direct physical loss of or damage to” the property.

However, relying largely on the Appellate Division, First Department’s decision in
Roundabout Theatre Co., Inc. v. Contl. Cas. Co., 751 N.Y.S.2d 4, 5 (N.Y. App. Div. Ist Dept.
2002), which addressed a business interruption claim as the result of the ordered closure of a
theatre after a nearby construction accident, the Newman court rejected this argument and held
that that the “loss
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of use” of a property is not encompassed in the phrase “direct physical loss or damage to.”
Accordingly, under current New York case law, it appears unlikely that a business interruption
caused solely by any type of civil closure order would be covered if the policy requires the loss
be due to “direct physical loss or damage.”

At the same time, while the Newman court rejected that the loss of electricity met the
requirement, after summarizing several out-of-state cases involving invisible noxious gases, it
went on to note that under New York law “the critical policy term at issue, requiring ‘physical
loss or damage,” does not require that the physical loss or damage be tangible, structural or even
visible.” Newman at 330. Accordingly, whether a business will be able to obtain coverage may
turn on its ability to show that the virus, though invisible, was physically present at the
affected property. Here, insureds may ultimately have difficulty establishing the actual
presence of COVID-19 without having locations physically tested. Considering the current
limitation on PPE and other resources, as well as other issues facing businesses, this is
unlikely to be a priority and may even be an impossibility.

While physical testing may not be practical, tracking and memorializing positive COVID-19
tests for employees and other individuals who were present at the affected location may be
helpful in establishing the necessary “physical loss or damage.” As businesses are permitted to
inquire into whether their employees tested positive for COVID-19, they should take this
important step, as long as they keep the employee’s response (or identity) confidential.

Other possible claims available

However, even if coverage is ultimately not available under general business interruption
coverage, other insurance provisions may provide other bases for coverage. Three common lines
of coverage that may apply are communicable disease, civil authority, and ingress-egress
provisions, though there are others.

Communicable disease coverage typically provides coverage where there is “actual not
suspected presence of communicable disease” and may include other requirements such as an
associated governmental order. As such, insureds are likely to face the same evidentiary issue on
needing to prove the presence of the virus—though they should be able to avoid the “physical
loss or damage” argument. Unfortunately, communicable disease coverage traditionally
provides a lower level of coverage when compared to business interruption insurance and
may otherwise limit recovery to costs associated with decontamination rather than lost revenue.

Insureds may also have specific civil authority coverage, which is designed for losses that are
the result of a government order. However, while seemingly available under the current
circumstances, these clauses often include similar “direct physical loss of or damage to”
conditions precedent, coupled with a geographical limitation. Accordingly, unlike under the
communicable disease coverage, a business may not be required to demonstrate the physical
presence of the virus at the actual location versus in a defined area. However, insureds may still
face the same issue regarding whether the virus constitutes “physical loss or damage.” Civil
authority coverage may also be limited to only a select number of days.



Ingress-egress provisions may also be applicable and are designed to provide businesses coverage
when the physical damage occurs, not to the insured premises, but elsewhere, preventing entrance
to the business (i.e. a car accident in front of your business). Again, this coverage typically requires
“physical damage.” However, as the geographic limitations tend to be less limited (if not absent
altogether) in this type of coverage, it is worth noticing a claim under these provisions as well.

Exclusions may apply

Even where an insured believes they are able to demonstrate available coverage, whether it is
available will also be impacted by any exclusions in the policy. While exclusions are read
narrowly and are generally interpreted in favor of insureds under New York law, after HIN1, many
insurers added relevant exclusions for viral outbreaks. While experienced counsel may be able to
effectively argue around the application of certain provisions, the reality is that many policies will
include proper and applicable exclusions.

Possible legislative relief

New York courts, like most, have not directly addressed the key question of whether a virus
constitutes physical damage to property. And while in the months ahead countless courts will
address this very question, some states are not waiting on the judicial system.

On March 16, 2020, New Jersey Bill A-3844 was introduced. The Bills states:

“Notwithstanding the provisions of any other law, rule or regulation to the contrary, every policy
of insurance insuring against loss or damage to property, which includes the loss of use and
occupancy and business interruption in force in this State on the effective date of this act, shall be
construed to include among the covered perils under that policy, coverage for business interruption
due to global virus transmission or pandemic, as provided in the Public Health Emergency and
State of Emergency declared by the Governor in Executive Order 103 of 2020 concerning the
coronavirus disease 2019 pandemic.”

While the New Jersey Bill has since been pulled after criticism from the insurance industry, it is
still possible it will be reintroduced. Though such a law would undoubtedly face significant
challenges from the insurance industry on constitutional and other grounds, the adoption of a
similar statute  in New York would place incredible pressure on the insurance industry to work
with the state to establish some type of relief fund for affected businesses.

What to do now to maximize a chance of coverage

As these legal issues begin to wind themselves through the courts, businesses should take
necessary steps to reserve their rights, but should not rely on the immediate payment of insurance
proceeds during these difficult times. Accordingly, businesses should take the following proactive
steps to maximize their chances of receiving coverage:

1. Identify and review their insurance policies;
2. Provide prompt general notice of any claim to their insurance carrier as provided for in
their policy in a manner calculated to encompass as many claims as possible;
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Document and memorialize all lost business and proceeds in as much detail as possible;

4. Document and memorialize individuals with positive COVID-19 tests who have been at
the covered location;

5. Continue to mitigate damages and operate business to the maximum extent possible,
including taking advantage of federal, state and municipal programs established to assist
small businesses in this difficult time;

6. If a business receives a denial letter from a carrier that appears generic in nature, it should
push back and seek as much detail as possible;

7. Businesses may want to contact their elected representatives and push for New York to
press legislation similar to that proposed in NJ defining Covid-19 as “physical damage” to
property; and

8. Consult with counsel on their specific policy and its application to the business.
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